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RE: United States v. State of Tennessee, et al. (Cloverbottom) 



Deal- Counsel: 



I am in receipt of the United States' letter, dated Februaiy 28, 2005, which memorializes 
its representatives understanding of tlie telephone conference conversation we had on Febniary 
24, 2005. The puipose of this letter is to clarify a few items aiid to seek further discussion 
regai'ding the confidentiality of the expert discussions at the conclusion of the infomial review. 

First and of most immediate importance, I would like to clarify the confidentiality of the 
contemplated expert discussions to be held at the conclusion of the experts' infonnal review (the 
"Expert Meetings"). In its letter, the United States suggests that any opinions arid conclusions 
offered by tlie experts during the Expert Meetings shall be considered privileged. The United 
States suggests, however, that any facts discussed duiing the Expert Meetings will not be 
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confidential. If the infoiiTial review and subsequent Expert Meetings are to be productive and 
comply with the court's expressed desire, I do not behove this a distinction that we should malce. 

We all agree that the Expert Meetings are being conducted to foster the possible 
resolution of the State's motion to dismiss Green Valley from this action. To date, the United 
States, People First and PGA have opposed the State's motion for dismissal of GVDC. Thus, it 
is clear that the Expert Meetings are being conducted for purposes of settlement negotiations, 
histead of the distinction drawn by the United States in its letter, I suggest that we instead agree 
that Expert Meetings be conducted pursuant to Rule 408 of the Federal Rules of Evidence. As 
such, it would be clear that all conduct and statements made during these meetmgs would be 
inadmissible in any future proceedings, subject to exceptions set forth in Rule 408. Critically, 
■ one of the exceptions set forth m Rule 408 addresses the concern I beheve the United States was 
trying to cover with the distinction it suggested. Specifically, Rule 408 states, in pertinent part, 
that '*[t]his iiile does not require the exclusion of any evidence othei~wise discoverable merely 
because it is presented in the course of compromise negotiations. '* 

III regard to the logistics of the expert meetings, I simply suggest that we try to be as 
flexible as possible in order to ensure that the appropriate experts are able to attend all of tlie 
meetings they would like to offer input regardmg. It is my cuiTent understanding that Alan 
Harchik and Dr. Stephen Bauer are leaving GVDC at 3:00 p.m. on March 16. Thus, it seems 
clear to me that the expert meetings regarding active ti*eatment/liabilitation and medical care 
should be started no later than 12:00 on that day. If the United State's other experts are leaving 
at a later time, perhaps tlie other meetings can be staggered accordingly, hi any event, I believe 
we should address this issue as eai'ly as possible on the first day of the review. 

Finally, in regard to the methodology proposed by United States and People First, I want 
.to malce it clear that the State reserves the right to object and question the methodologies 
employed by the other parties' experts at any time in this process. The State proposed a 
methodology to be used by all of the experts for the infonnal review and then the formal review. 
The United States and People First have indicated tiiat they do not want to use tliis methodology. 
Instead, the United States and People First have provided coiTespondence regarding the 
methodology their experts are going to use. At the present time, the State has no mtention to 
seek judicial inteivention to force the United States and People First to use a different 
methodology than their experts have proposed. Of course, if questioned by the Court duidng the 
next week's status conference regarding this issue, the State will provide responses. In addition, 
the State's position should not be mistalcen as acquiescence from the State that the 
methodologies employed by the other parties' experts are sound or reasonable. While they may 
be, the State reserves the right to question these methodologies at any time including, but not 
limited to, any hearing on the State's pending motion. 
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Should you have any questions regarding this letter, do not hesitate to contact me. In 
addition, I hope to hear from you regarding the privilege issue prior to the status conference. 

Very tixily yours, 




H, PORTER & JOHNSON, PLLC 




Jbflathan P . Lakey 



JPL/gc 

cc: Diamie Dycus, Esq. (via telefax) 



